REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI LAW COURTS
JUDICIAL REVIEW DIVISION

JUDICIAL REVIEW CASE NUMBER HCIRMISC/E138/2022

IN THE MATTER OF AN APPLICATION BY ASENATH WACHERA MAINA FOR ORDERS
OF CERTIORARI AND PROHIBITION AGAINST THE BETTING CONTROL AND
LICENING BOARD

AND
IN THE MATTER OF ARTICLES THE BETTING AND GAMING ACT
AND
IN THE MATTER OF THE FAIR ADMINISTRATIVE ACTION ACT NO. 4 OF 2015
AND

IN THE MATTER OF THE CONSTITUTION OF KENYA

BETWEEN
REPUBLIC ...... wrsnrmneans eamvarmaneas tenesansanans TP — S P APPLICANT
VERSUS
BETTING CONTROL AND LICENSING BOARD ....... warmsaenaraninnseniness RESPONDENT
(EX PARTE ASENATH WACHERA MAINA)
MILESTONE GAMES LIMITED.......... ....AND ........ Wevrraminns veenn INTERESTED PARTY

REPLYING AFFIDAVIT

I, JOY MASINDE, of P.O Box 43977-00100 Nairobi being an adult of sound mind and a
resident of Nairobi city do hereby solemnly swear and state as follows;

1. YHAT I am a current member of the board of the Betting Control and Licencing Board
the Respondent herein.

2. THAT that I have read and understood the contents of the Application dated 12t
October, 2022 by the Exparte Applicant Asenath Wachera Maina and the annexed
Affidavit and noted that the Applicant is seeking for members of the Board be personally
held liable for contempt of Court for disobedience of orders issued by this Honourable
Court on the 19% of September, 2022,

3. THAT in as much as the BCLB is sued as a body corporate; I will be held in contempt as
an individual. I reserve the right, and hereby exercise the same to defend myself,




10.

11,

12.

13,

THAT I have also had an opportunity to peruse the main Application by the Ex-Parte
Applicant Asenath Wacera Maina, the Verifying Affidavit and the Annextures thereof,

THAT I have noted that the crux of the Ex-Parte’s Applicant is challenging the
Bookmakers Licence No, 000448 for the year 2022/2023 issued to the Interested Party
Milestones Games Limited by the Respondent on 5% August, 2022.

THAT I have also read the contents of the Interested Party Replying Affidavit sworn by
Benard Chauro on behalf of the Interested Party on 28™ September, 2022 and I have
noted that the basis of the Respondent issuing a licence to the Interested Party was a
consent between the Respondent and the Interested Party and filed in Judicial Review
Application E061 of 2020 Republic vs Betting Control and Licencing Board Ex-Parte
Miles Games Limited (Attached is a copy of the Replying Affidavit and Consent marked
as “"IM-1 & IM-2").

THAT the said consent was filed pursuant to orders issued by the Hon. Lady Justice
Pauline Nyamweya on the 215 February, 2022 finding individual members of the Board
guilty of contempt of Court for disobeying orders issued by the Court on the 3
December, 2020.

THAT I have made an application in my personal capacity seeking to review and/or set
aside the orders of the Couit finding me and other members of the Board guilty of
contempt of Court and to oppose the Consent order signed by the a state counsel on
behalf of the Respondent and advocates acting for the Interested Party. The Application
is pending hearing and determination. (Attached herewith in a bundle are copies of the

Application marked as “IM-3").

THAT I am not aware of any application by the Interested Party for the licence for year
2022/2023 and 1 was not invited to a Board meeting where the issue was deliberated

and approval given.

THAT that in the year 2021 and 2022, I have attended every single Board meeting
called by the Chairman and I confirm that in no single board meeting was the issue of
the licence to be issued to the Interested Party herein as a subject of the agenda.

THAT I wish to also confirm that the current licence being number 000448 being
guoted by the Interested Party was not issued after consideration by the board. I am
not privy to how and when the consideration was done and I cannot take ownership of
the decision leading to the issuance to the licence to the interested party.

THAT it is instructive to note that the Court in a ruling delivered on 22™ September,
2022 declined to adopt the consent as drawn and filed and stated that the contents of
the consent went beyond the purview of the Application filed by the interested party.

THAT just like the Consent, the Board was not involved at all in the process leading to
of issuance of a licence number 000448 to the Interested Party. The Board last held a
meeting in April, 2022 and I do not recall sitting in a duly convened meeting to evaluate
and approve any licence including licence number 000448.




14. THAT the board has not met from the time the orders of the Court were issued
on 19 September, 2022 to date. We have been kept in the dark in regard to
the operations of the Respondent herein and presently I cannot answer for any
of the actions or inactions of the by Respondent. I have never been invited to a
meeting to deliberate on the way forward in regard to the orders issued by the
Court and the status of the licence number 000448 issued to the Ex-parte
applicant in view of the orders of the Court.

15. THAT despite repeatedly requesting the Chairman and the Chief Executive Officer to
furnish me with details of how licence number 000448 was granted to the Interested
Party, the information has not been forthcoming.

16, THAT the Respondent is represented by the state law office in the proceedings
and by extension the state law office should be representing me in the
proceedings herein. However 1 have opted to seek independent legal
representation as I did in Judicial Review E061 of 2020.

17. THAT my decision to seek alternate representation in Judicial Review Number
E61 of 2020 was informed by the failure of the state law office to consult entire
membership of the board and for conspiring and conniving with a few members
to clandestinely record consent. The effect of which would have been to
entrench and sanitize illegalities as well as deprive the Board the powers given to
it by the Gaming Betting Control Act in evaluating applications for licences and to
sanction violations of the terms and conditions of the licences issued.

18. THAT the state law office did not at all challenge the Ruling issued by the Hon.
Justice Nyamweya finding me and other members of the Board guilty of
contempt of court, Despite the fact that the said ruling had obvious and glaringly
errors the state law office did not take steps to appeal against the ruling. Instead
they entered into a consent which did not exonerate the contemnors myself
included.

19. THAT I have not failed to obey or implement the order of this Honourable
Court. If at all the Interested Party is still operating despite being served with a
Court order, it is not doing so my blessings or involvement as an individual
membetr of the board. The Interested party ought to be answer for the
disobedience of the Court orders.

20.THAT given what I have stated above and in my application in Judicial Review
Application Number EQ061 of 2020, the impugned licence is tainted with
procedural flaws in the manner in which the Respondent has conducted itself
where far reaching actions have been taken without the involvement of the
members of the Board.

21, THAT I urge the Court to exonerate me from any culpability complained of by
the Ex-parte applicant in the present application.




22. THAT what is deponed to herein is true to the best of my knowledge information and
belief.

SWORN by JOY MASINDE
At Nairobi on this ........... 198H....... day of October, 2022,

Wi
co

DRAWN & FILED BY:

M/s. Macharia Burugu & Co.

Advocates

Reliance Centre, 2" Floor Rm 202C,

Woodvale Grove,

Westlands,

P. O. Box 21148-00100

Nairobi

Email: info@mbadvocates.co.ke fmachariaburuguadvocates@gmail.com
Telephone: 020-2465515

To be served upon: -
. Sigano & Omollo LLP
Advocates
Wu Yi Plaza
Wing E, 5™ Floor, Suite E15
Galana Road, Off Argwings Kodhek Road
P. O. Box 48229-00100
Nairobi
Cellphone: - 020-2080300/0720741449
Email :- info@soadvocates.com

2. The Hon., The Attorney General,
State Law Office
Harambee Avenue,
P. O. Box 40112-00100
Nairobi

Email :- mmaurice.ogosso@gmail.com
Cellphone: - 0720043726

3. Otieno Ogola & Co.,




Advocates

B11, 11% Floor, CMS Africa House,
Chania Avenue, Off Marcus Garvey Road,
P. 0. Box 22671-00100

Nairobi

Cellphone: - 0718950956

Emall :- info@otienoogolaadvocates.co.ke

“NB If any party served does not appear at the time and place above mentioned,
such orders will be made and proceedings taken as the court may think just and
expedient.”
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] Affidavit - Deelaratic

REPUBLIC OF KENYA ' -
IN THE HIGH COURT OF KENYA AT NAIROBI R e e
MILIMANI LAW COURTS
JUDICIAL REVIEW DIVISION
JR NOE138 OF 2022

ASENATH WACHERA MAINA. .. c0vvrevvemrssresrsamnsussamassenss
VERSUS
BETTING CONTROL & LICENCING BOARD.... c.cceesesvensee siasesns sssseasessessessunes JRESPONDENT
MILESTONE GAMES LIMITED 11u vvvves vas ses sessee ses svs srssns evsvsensusssasanss e INTERESTED PARTY

SEA GUTRVO BRSPS P OO ‘IUAPPLJCANT

REPLYING AFFIDAVIT
I, BERNARD CHAURO, a resident of Nairobi in the Republic of Kenya and of P.O Box 49207

00100, Nairobi within the aforementioned Republic do make oath and swear as follows:

1. THAT [ am a Kenyan Male adult of sound mind and the Operations Manager of the

Interested Party/Applicant herein and duly authorised and therefore competent to

swear and depone to this Affidavit.

5. THAT | swear this affidavit conscientiously believing the same to be true and in

accordance with the Oaths and Statutory Declarations Act and | swear this Affidavit in

support to the Application herein.

3, THAT | have read the Chamber Summons application, statutory statement, verifying
affidavit and the Notice of Motion herein and the annexed documents and the same

have further been explained to me by our Counsels on record and | swear this affidavit

in response thereto.

4. THAT at the on sent | wish to state that the proceedings herein have been commenced
in a manner that offends the provislons of Section 62 Betting Lotteries and Gaming Act
which requires that any appeal against a decision of the Respondent has to be lodged
within 21 days of the decision. The impugned decision was made on 4™ August 2022 and

the present proceedings filed on the 8™ September 2022. The Honourable Court




therefore lacks jurisdiction to entertain the suit the same having been filed outside the
statutory period when such action are to be instituted. The suit is therefore time barred

and the Honourable Court has no alternative but to down its tools and strike out the

motion and chamber summons.

THAT | am advised by our Counsel on record which advise ! believe to be correct that
judicial review proceedings concerns itself with administrative propriety and the process
which a public body has adopted In arriving at its decision. The present proceedings do
not fall within the ambit of judicial review proceedings, they do not seek to question the
decision making process but are based on commercial claims over the use of the

trademark ‘Sportpesa’ which the Ex Parte Applicant purports to have an interest in,

THAT the Interested party foilowed due process and lawfully obtained the bookmakers

licence number 0000448,

THAT the Respondent carried out due diligence before issuance of the Interested party’s

bookmakers licence number 00004438.

THAT the bookmakers ficence number 0000448 is the property of the Interested party
hereln, thus issuance of an order prohibiting the Interested party from using the sald
licence without first hearing the interested party amounts to an arbitrary deprivation of

property contrary to the provisions of Article 40 of the Constitution of Kenya 2010.

THAT in the statutory statement and the verifying affidavit, the Ex Parte Applicant
asserts that the Interested Party should not be licensed to trade under the trade mark

‘Sportpesa’ but ‘Milestone Bet’ and that the Ex Parte Applicant has a claim over the

trademark Sportpesa.




10.

1.

12,

13.

14.

THAT it is not the duty of the Raspondent to arbitrate over ownership of trademarks and
that in any event the Ex Parte Applicant has filed Civil Suit No. 162 of 2022 before the
High Court of Kenya in Nairobi In which the subject matter involves the ownership and
use of the trademark ‘Sportpesa’. The Ex Parte Applicant in the High Court commercial
proceedings made an applicatlon seeking to Injunct the interested Party from using the

trademark ‘Sportpesa’. The Honourable Court has not granted orders barring the

nterested Party from using the said trademark.

THAT the upshot of the above is that the question of ownership and use of the
trademark ‘Sportpesa’ is issue sub judice the proceedings in HCCC No. 162 of 2022 and to
bring it for further litigation In the present proceedings amounts to an abuse of the
processes of the Honourable Court. To the extent that the matter is sub judice, It offends

the provisions of Sections 6 and 7 of the Civil Procedure Act and the same should be

dismissed.

THAT to the extent that the application seeks to invite the Honourable Court to make a
determination on the use of the trademark ‘Sportpesa’ the same is not within the

purview of judicial review proceedings and the Honourable Court should not accept the

invitation.

THAT for the avoidance of doubt the trademark ‘Sportpesa’ belongs to Sportpesa Global
Holdings Limited which as the lawfully registered owner of the trademark has assigned
it to the Interested Party to use in the course of its business and operations. The
Interested Party is therefore lawfully using and operating under the said trademark

‘Sportpesa’ with lawful authority from the registered holder of the trademark.

THAT in any event pursuant to section 46 of the Trademark Act (Cap 506) the issuance
of the certificate of renewal to Spertpesa Global HoldIngs limited is prima facie evidence

of the ownership of the Trademark “Sportpesa” by Sportpesa Global Holdings limited,




15,

16.

17.

18.

19.

_THAT to the extent that the proceedings are based on the question of ownership and

use of the trademark ‘Sportpesa’ the same Issue is equally belng litigated in HCCC No.
162 of 2022. In the present circumstances the question of the Ex Parte Applicant’s claim
to the trademark ‘Sportpesa’ can only be made and determined in a civil suit through a

factual exposition, witness testimony and a full trial process. This Issue cannot be

determined though a claim in judicial review proceedings.

THAT if this Honourable Court were to allow the application and the commercial court
were to dismiss the ownership claims over the trademark ‘Sportpesa’ by the Ex Parte

Applicant, the decision herein will have been arrived at without the beneflt of a full trial

process and hearing and there would be no Jegal foundation.

THAT in any event if the Ex Parte Applicant desired to base her application on the ground
of use and ownership of the trademark ‘Sportpesa’ she should have waited the outcome

of the commercial case before challenging the use of the trade mark ‘Sportpesa’ in an

appropriate forum.

THAT it is not unreasonable of the Respondent to fail to consider the on going litigation
between the Ex Parte Applicant and the Interested Party on the ownershlp claims over
use of the trademark ‘Sportpesa’ unless there were orders emanating from any such
litigation that would affect the said trademark. Asitis there are no orders from the court

inhibiting the Interested Party from using the said trademark lawfully registered in its

name.

THAT on the claim that the Interested Party conducted its business without a license for
two years and thereby was not qualified to be issued with a license, t wish to state that
the Interested Party had in its favour orders issued by this Honourable Court in JR No.

E061 of 2022 on the 3/ December 2022 permitting it to continue operating and carrying




20.

21.

22,

23.

out its business untll the hearing and determination of the main motion. The Interested

Party has therefore been operating under the authority of a court order competently

issued which has not been challenged or appealed against.

THAT the Ex Parte Applicant in setting out averments in the affidavit of Mr., Cyrus Maina

in support of her application herein and the proceedings that took place in JR No. E0G1
of 2020, | urge the Honourable Courtto ignore the same since it amounts to an Invitation
to sit on appeal against the decision and orders issued in the same file. This Honourable
Court cannot sit on appeal against orders issued by ajudge of concurrent jurisdiction and
further there is no application before the Honourable Court to review the said orders.
the issues raised are grounds of appeal if the Ex Parte Applicant is dissatisfied by the
orders issued on the 3 Decerriber 2020 and do not constitute grounds for judicial review

as presented.

THAT it should be pointed out further that the parties in JR No. E061 of 2022 have in
settlement of the matter entered a consent agreement which stipulates out the
responsibilities which all parties are to undertake culminating In the issuance of the
impugned license. To the extent that the partles have acted in compliance with their

consent agreement it creates a legitimate expectation on the part of each party that the

other would fulfil and honour their obligations.

THAT there was no bad faith at all on the part of the parties in JR No. E061 of 2020 in
entering and signing the consent agreement and in any event the Respondent willing

entered into the sald consent agreement and has never challenged or appealed against

the same.

THAT it is not irrational of parties inresolving a dispute between them to proceed to act

in fulfilment of thelr agreed responsibilities under the agreement and any act done in




24

25,

26.

27.

28,

fulfilment of the agreement cannot be irrational just because the agreement between

the parties is yet to be adopted and recorded by the Honourable Court.

THAT the Ex Parte Applicant is not a member of the Respondent and does not speak for
and on behalf of the members of the Respondent that would warrant her to comment

about the inner functioning and workings of the Respondent and any statements to that

effect should be dismissed as hearsay.

THAT a pending litigation between parties or against a party cannot be a bar to the
issuance of a license under the Betting Lotteries and Gaming Act and it would actually

be irrational and unreasonable for the Respondent to faif to consider an application for

" alicense on the basis of other on going litigations against an applicant.

THAT the Ex Parte Applicant has not expressly pointed out any act of Hlegality
committed by the Respondent or the Interested Party in the processing and issuance of
the impugned license and there is therefore no proof of any illegal act on the part of the

said parties that would warrant the intervention of the Honourable Court through the

grant of the prerogative orders.

THAT the Ex Parte Applicant has not disclosed any grounds that would warrant the
Respondent not issuing the Interested Party with a license and the purported grounds
are subject to on going litigations in other suits and are therefore res sub judice and in
any event do not constitute recognlised graunds under the Betting Lotteries and Gaming
Act that would militate against issuance of a license under the Act. | therefore pray that

the motion hereln be dismissed with costs to the interested party.

THAT | am advised by our counsel which advise | believe to be correct that the orders
given by this Honourable court on the 19t Septermber 2022 amount to issuance of final

orders at the interlocutory stage, a position which s untenable in law.




2.

30.

31,

32

33

THAT | am advised by our counsel which advise | believe to be correct that orders given
by this Honourable court on the 19th September 2022 were issued without first hearing
the Interested Party thus amount to a violation of the Interested Party’s non derogable

right to a fair trial which is guaranteed under article 25(c) as read with article 50 (1) of

the Constitution of Kenya 2010.

THAT | am advised by our counsel which advise | believe to be correct that Section 5A of
the Betting, Lotteries and Gaming Act (CAP 131) applies to the Casinos and is therefore

not applicable to the Interested Party herein.

THAT | am advised by our counsel which advise | believe to be correct that one Paul
wanderi Ndungu has filed an application dated 215t June 2022 in Judicial Review No. Eo61
of 2020 in which he, while acting as a shareholder of Pevans East Africa Limited, Is
seeking several orders inter alia: “Any off-the-course betting and or gaming licence that
have been issued to the ex parte applicant Milestone Games Limited in the intervening
duration be declared as illegal and held to be null and void ab initio and the same be

cancelled unconditionally forthwith” which order is the same subject and has thesame

effect as the prayers sought by the Ex parte Applicant herein.

THAT | am advised by our counsel which advise [ believe to be correct that the present

application is therefore sub judice as it contravenes the provisions of section & of the

Civil Procedure Act (CAP 21).

THAT | attach herewith a bundle of documents marked BC in support of the averments

contained herein.




34.

THAT whatever is deposed to herein is true o the best of my knowledge, information

and belief save for matters of bellef whose grounds have been disclosed and information

whose sources have been disclosed.

SWORN at NAIROBI by the said:

BERNARD CHAURO

DRAWN & FILED BY. -
OTIENO OGOLA & CO ADVOCATES
B11 OFFICE SUITE, 11™ FLOOR, CMS AFRICA HOUSE

CHANIA AVENUE OFF MARCUS GARVEY ROAD
P O BOX 22671-00100
NAIROBI
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Affidavit ¢ Declaratiox
e

Referved to in the a
: O 10 the annexed A

v ey
Sworn, / Declared before

9%
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it

REPUBLIC OF KENYA day ot Ocholoe:

(N THE HIGH COURT OF KENYA AT NAIROB|

JUDICIAL REVIEW DIVISION Commissioner fo Oathe
Commissioner for Oaths

JUDICIAL REVIEW MISC. APPLICATION NO._E061 OF 20
N THEMATTER OF AN APPLICATION BY MILESTONE GAMES u;ﬁreo
ORDERS OF CERTIORARI AND PROHIBITION ror
AND
F ANDJOR THE VIOLATION OF ARTICLES 2, 3, 10, 20, 21, 22
50 AND 258 OF THE CONSTITUTION OF KENYA, 2010
AND
N THE MATTER OF THE BETTING, LOTTERIES AND GAMING ACT
AND
N THE MATTER OF SECTIONS 8 AND 9 OF THE LAW REFORMS ACT, CHAPTER
26, LAWS OF KENYA
AND
ORDER 53 OF THE CIVIL PROCEDURE RULES, 2010
BETWEEN

AND

RETTING CONTROL AND LICENSING BOARD suesssssssssvnrassemevunns RESPONDENT

SAFARICOM LlMlTED 600 (obb bab dob vahpa pon obd odd efdde bnasdnbebioed 1“ INTERESTED PARTY

AIRTEL NETWORKS KENYA LIMITED soouorsassonnanoanaseess N0 INTERESTED PARTY

COMMUNICATIONS AUTHORITY OF KENYA wusvearscvrsee 3R INTERESTED PARTY
™ INTERESTED PARTY

PEVANS EAST AFR'CA LlMlTED dbdode gob bpiddadapoanady posdasd 4
MILESTONE GAMES L'M'TED phdnoe diddopsied sppoue anhadd bespo vy Ex pARTE APPLICANT

N THE MATTER O
23; 27] 40l 47'

N THE MATTER OF:

REPUBL[C NPT TR LRI UL Ghoann IR AL APPLICANT

CONSENT
WHEREAS the Honourable Court vide a ruling isued on the 21* February, 2022
tound the Board members of the Respondent in contempt of court and directed
that the act of court be purged within @ period of 60 days thereof; the Parties in
execution of the Orders of the Honourable Court enter into this agreement {0
facllitate the full Implementation of the Orders of the Honourable Court and 0

finally settle the disput
e herein,
P Yhis I6 the Exhiblt Marﬂed,“‘:,!M;,?mIn the annexed

The Partles hereby agree by Consent; Aftidavit of JOY, MASINRE. . swert ) Declared

Before Wid oy LH

ThIS e Day of AU Mﬁ.'[u:m---"-zozg‘age 1of4

At ......,,....MAIBQH].

Nairah

me this......
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e 1Y pofzaztand Y ooy,

THAT the Applicant vhall sty the Respandeny with

alf the Teturng for

FHAT the Applicant shall provide

the Responde
jent with ey :
payiment of relevant tixes to date, ldence of

. THAT the Applicant shall {ilf all the statutory application forms for renawal

of its licenses for the period the Respondent had not Issued it with a
ticense or had its license Hllegally revoked and in particular supply the
Respondent with the following;

¢ Application Form for renewal of Bookmakars License for FY
302120132,

¢ Application Form for renewal of Bookmakers License for FY
1622{1023, This will be submitted upon the lapse/close of the FY
1011/2022,

e A bankar's cheque of Kshs, 100,000/= In the name of the State
Depaniment for interior and Cltizen Services being license
ranewsl fees (or year FY 2021{2022,

¢ A banker's cheque of Kshs, 100,000/= In the name of the State
Depariment for Interior and Citizen Services belng license
renewal fees for FY 2022/2023, This will be submitted upon the
lapse/close of the FY 2021/2022.

e A banker's cheque for Kshs, 200,000/= In the name of State
Department for Interior and Citizen Services being investlgation

fee for new directors.
¢ Tax Clearance Certilicate of the Applicant and all natural

persons who are shareholders In the company.

e A letter for confirmation of remittance of Betting Taxes from
the Petitioner’s bankers.

page 2ol é
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. Summarized monthly returns for the
period h
2021 (for the 2021/2022 license). up to 30" June,

« Summarized monthly returns for the period of up to 3ot
June, 2022 (for the 2022/23 License). This will be submitted upon

the lapse/close of the FY 2021/2022.

_ THAT the Applicant shall pay all necessary administrative charges and fees
to the Respondent for the FY 2020/2021 and FY 2021/2022, In respect of FY
5022/2023, this will be done at the point of making the requisite

application(s).
_ THAT the Applicant shall notify the Respondent of the dates, time 2nd
venue of pending and due jackpot draws as and when due and seek

approval to conduct the same.

. THAT the Respondent shall issue and maintain on its website information
indicating that the Applicant is duly licensed and authorized to carry on

the business of gaming in the Republic of Kenya.

. THAT having confirmed that the Applicant has complied with the
sforestated, the Respondent shall forthwith issue the Applicant with:

(2)the operating licenses for the FY 2021/2022;

(b) the operating licence in respect of the FY 2022/2023 upon the
commencement of the said Financial Year, which operating licence will

run for a period of 12 months operative from the 1 July, 2022.

. THAT the Respondent shall consider and duly approve and authorize the
Applicant to carry out advertisements of its business in a manner
prescribed by the Board’s Operating Requirements. This will be done once

the Applicant submits an application to that effect.
page 3 0f4
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AT the Applicant undertakes not to Initlate or pursue any commercla)

> TH; s against the Respondent in relation to loss of revenue and Its

cla jtat!on that may arise as a result of the conduct or actlons of the
;ee[:pondent in relation to matters canvassed in these proceedings.

(0. THAT the suit herein be and is hereby settled on the above terms with no

order as to costs.

DATED at NAIROBI this ...... 26™ ..., day of May, 2022.

i o 6!2] N WAN JO H'
OTIENC OGOLA & CO ADVOCATES SNR STATE COUNSEL
ADVOCTAES FOR THE APPLICANT FOR: THE HON, ATTORNEY:-GENERAL
Page d of4
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. , REPUBLIC OF KENYA u is
MILIMANILAW COURTS g,

Sworn. / Declared before me this

o r —
the Exhibit "Marked”....... (0 ¥\« 5200

g~

[N THE JUDICIAL REVIEW DIVISION gy o Oclibes .22
e o, day of.. ZETL0EC 0. e eeres B Nairnh

CASE NUMBER FICJRMISC/12061/2020
IN MATTER OF AN APPLICATION BY MILESTONE GAMES LEPMIPRETY" 0
FOR ORDERS OF CERTIORARI AND PROHIBITION

AND

IN THE MATTER OF ARTICLES 3, 10, 20, 21, 22, 23, 27, 40, 47, 50 AND 58 OF
I'HE CONSTITUTION OF KENYA 2010

/"

AND

IN THE MATTER OF SECTIONS 8 AND 9 OF THE LAW REFORM ACT,
CHAPTER 26 LAWS OF KENYA

AND
INTHE MATTER OF ORDER 53 OF THE CIVIL PROCEDURE RULES
BETWEEN :
00 242 852 1 00 € o —————— e e T TR L -y APPLICANT
VERSUS
BETTING CONTROL AND LICENSING BOARD ...oovveviirinn RESPONDENT
(EX PARTE MILESTONE GAMES LIMITED)

AND

SAFARICOM PLC .t s 1ST INTERESTED PARTY
BIIARTI AIRTEL NETWORK (KENYA) LIMITED .2ND INTERESTED PARTY

COMMUNICATIONS AUTHORITY OF KENYA ...... 3D INTERESTED PARTY
PEVANS EAST AFRICA LIMITED ..ooviiiininiinen 4TH INTERESTED PARTY

NOTICE OF MOTION
Under Rule 3 (1) of the High Court (Practice and Procedure) Rules, Sections 1A, 1B,
3, 3A and 80 of the Civil Procedure Act (Cap. 21) Order 45 Rule 1 (1) (a) and Order 51
Rule 1 of the Civil Procedure Rules, the inherent jurisdiction as well as all other

relevant and Applicable provisions of the Law)

TAKE  NOTIC that  this  Hogurable onr will  be  moved on
) I }}/L 11 $ ! VW

the........ T /.,. ............... day of ..
the forenoon or soon thereafter on an Application by Counsel for the Applicant JOY

MASINDE, for ORDERS THAT:

AR R R A R L

1. This applicatdon be certified urgent and be heard and determined on priority basis

during the August Recess of the High Court of Kenya.

1MPage eq
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L od

e ;\P!-}m‘“-“ n d.m {\i)plu:f}m)n, be gramed leave as a mauer of course 1o bt (e
prayers in this application before this Honourable Cournt

3. This ‘\Plﬂ‘_ﬂ“‘-"{” be consolidated with, and be heard rogether with the Application
. » i f ot .
dmu'l l.ht' S ot «\\%‘,EN 2022, filed by the other alleged contemnors, namely Sabrina
Kanini, Peter Kanaiya, Paal Njaga.
4. “There be a temporary stay of any further proceedings or substantive deternmin:

won of
this cause pending the ifer partes hearing and deermination of this Application. In

particulay, there be a sty of the Ruling scheduled 1o be delivered on the 220 of
September 2022,

5. This Honourable Coutt be pleased review and ser aside the ruling of the Flonourable

Lady Justice Pauline Nyamweya in this matter, dated and signed at Mombasa on the

170 of February 2022 (then dated and delivered at Nairobi on the 2150 of February
2022), in its entirety.

6, ‘This Honourable Court be pleased to hold that the Consent dated the 26th of May

2022 hetween the ex parte Applicant and the Respondent is illegal, fraudulent and an
aberration of justice and therefore null and void ab initio, as it sceks 1o subvert justice
by circumventing the express mandatory provisions of the law as laid down by the
Betting Lotteries and Gaming Act (Cap. 131).

2 1In furtherance of the Order in Prayer 5 hereinabove, this Honourable Court be pleased
10 strike out the Consent dated the 26th of May 2022 as between counsel for the ex
parte Applicant and counsel for the Respondent herein.

8. “I'his Honourable Court be pleased to lift and discharge unconditionally forthwith the
order in the impugned Ruling dated and signed on the 17 of Februasy 2022 holding

the Applicant and other members of the Board of the Betting Control and Licensing
Board in contempt of Court.

9. Costs of this Application be provided for.

ON THE GROUNDS THAT: -

)

b) The impugned ruling was given pursuant o, inter alia, an application by the ex parft:
Applicant Milestone Games Limited, which was based on an alleged disobedience of the
order of the Coutt piven on the 3¢ of December 2020 and the Application made 1o
mention of the order of the Coutt given on the 16" Day of November 2020.

2lPage

The ruling of the Honourable Lady Justice Pauline Nyamweya in this mauer, dated and
signed at Mombasa on the 17 of Februaty 2022 (then dated and defivered a Nairobi
on the 21+ of Tebruary 2022) (hereinafrer called the impugned ruling) determined that
the Applicants together with othes Members of the Board of the Beuing Control and
Licensing Board were in contempt of Court for allegedly disobeying an ovder of the

Court given on the 16 Day of November 2020 as well as the Order given on the 3¢ of

December 2020.

1Y
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The Applicant \E\ as nevel s;m'\'cd personatly with the Ruling and/or osder of the Cour
: ; 1 H st Sy e © E * . .
given o the 16 Day of November 2020 and she was unaware of it when she satin the

I”"’C"Ud“"!is of the Board of the Bening Control and Licensing Board on the 3 of
December 2020,

e Applicant discharged her statatory duties as o member of the Board on the 3% of
December 2020 i utmost good faith and she is therefore not personally liable for the
acts done at the behest of the proceedings of the Board of the Beting Conuol and
icensing Board by virtue of Section 3 (12) of the Betting Loteries and Gaming Act,
(Cap 131).

Faving found, at Paragraph 64 of the impupned Ruling that 1t was doubtful that the
Order given on the 34 of December 2020 was served at the time alleged by the e parte
Applicants in s Application dated 16% December 2020, the threshold and/or standard
of proof required in applications for committal were unmet and consequently there was
no basis for the Honourable Judge to find the Applicant hercin and other members of
e Boatd of the Beting Control and Licensing Board as having been in contempt of
Coutt;

By finding that the Applicants and other members of the Board of the Beuing Control
and Licensing Board were in contempt of the order of the Count given on the 16™ of
November 2020, the Honourable Judge departed from the Application dated 161 of
December 2020 and dealt with matters outside the purview of the said application.

Neither of the formal orders extracted from two orders given on the 167 Day of
November 2020 and on the 3% of December 2020 bore a notice of penal consequences
endorsed on the faces thereof and could not thercfore form the basis of an application
for committal for contempt of coutt.

By depasting from the substratum of the Application by the ex parte Applicant dated the
16 of December 2020 the Honourable Judge changed the gravamen of the matter
before her from a mete disobedience of a specific coutt order to the subject of or offence
of interference with the due administration of justice,

H Incffect, the subject handled by the Judge meant that the court would only be seized of
jutisdiction to entertain the applicadon for committal for contempt if the ex purte
Applicant had approached the Coutt after obtaining leave to make the Application.
Consequently, the Honourable Judge proceeded without jurisdiction in the matter.

b The Honourable Judge found as a fact the ex parte Applicant’s Application dated the 20
of December 2020 had been filed on the 23 of December 2020, yet the court record
shows that: -

L That the Judiciary issued an Official Receipt Sexial Nutmber FSCA-0030103
upon payment of the demanded Court filing fees;
. 'The official Receipt was for the sum of Kshs, 1,160/=, received from Oteno
Ogola & Co. Advocates as Court fees for the Application; and
3 l Pa ge

|

15




‘1he Receipt was fasue L
e i] A 'uui on 3t December 2020 at the tme 09:43:52, whi
erefore the effective time when the Annlicats 43:52. which was
i W PP“C?\HOH (l'licd anat o f Dec
was filed and received by the Registry of the Cour ated 20 of December 2020
R LUt

el for the ex parfe s fcant : ST

N (,nunaﬁ o e Riﬁ:ﬂ l\p]);i;nm and Senior State Counsel representing the Res sondent

Jave cONCIUERT ped and filed a Consent dated the 260 of May 9()%25; in t':;%iq lm ‘uu{
L3 RNt b i '

~d qhe sane is intended t s .
and 10 d to be adopted as an order of the Court, settling this mauer

Jbolutely:

ll_u: 1131;(')?‘%1;?‘.1(()?1 01‘}?“: l(mn:\‘cm reafTirms that the Applicant herein ane other Directors
fﬂ e ;o‘m 0O _\ 11?{ Fu.mg (,om'rt)}‘nml Licensing Board are in contempt of Court stated
1 the impugned Ruling and the Consent Order is purportedly intended 1o purge the

contempt of Cowrt.

The (A,OHSCN dated 1th‘ 26% of May, 2022 also expressly mentions at Clause 3 thar the
,-\ppl}cnnl and other le‘L‘L"tOt‘s of the Board of the Betting Control and Jicensing Roard
had ilegally revoked the licence of the ex park Applicant.

(1)

) [he Applicant has never been contacred regarding the content of the said Consent € drder
and neither has she signified her appro al of the terms thereof in any way.

o) The Applicant 13 nggricvcd by the findings and orders of the contained in the impugncd

Ruling.

The Applicant Was aqever notified of the impugned ruling fyut she taken prompt action
and brought this application as soon a3 she became aware of the ruling.

arent on the face of the record and sufficient

g There are therefore various crrors app
he teview the seting aside of the

reasons as detailed in the grounds above 10 wargant §
impugned ruting.

on the annexed Affidavits of JOY
he hearing

AND WIHICH APPLICATION i further grounded
MASINDE and upon such other or curther grounds that may be adduced att

hereof.
73 0
& : pnld £ 2022

Dt\T‘ED at NJ'XIROBI this ................”-n.-u dﬂy Of-n---n-o—*nnll--l-----n-l---n--

M/S. MA

ADVOCATELSS
{(SABRINA KANINI, PETER KANAL AUL NJAGA, DANIEL KOECH)

Practice No. LSK/2022 03579 &\Adm. No, D105

b ALl
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PDRAWN & FELED 1BY:

/s Macharia, Burmpu & Co,
Advocates

geliance Coentrey 200 Flaor, Room 2020
woodvi ale Svenae, Westhands

\J,mol)a

jsmail: mkmkamotho@wgmail,com
Celiphone: | 0725970050

o heserved upont -

b OHiena € }ge)]:l &
Advocates
BT, T Mooy, CAS Africa House,
Chanta Svenue, O Marcus Garvey Road,
PO, Box 2267100100 '
Nairohi
Celiphane: - 0718950956
Email :- infol@oticnoopolaadyocates.co.ke

Tt

The Hon., The Atormey Genetal,
State Law Office

Haramber Avenue,

l' () Bm 40112-00100

i,mail . mmaurice.oposso@pmail.com
Cellphone: - 07200 043726

3. Aguino Advocates
Somak ouse, 60 Floot,
Mombasa Road,
P, (). Buy 29407-00100
Nairobi
Fmail - infol@agquinopdvocates.Com

A A ___\. p S50

Cellphone: - (735298599

4. FripleOKLaw f\dx-uuucs
50 [oor, Wing C, ACK Garden House
Fst Npong ;\vmm off Bishops Road
P, O, Box 43170-00100,
Nairohi
Lmail + ripleok] m,(a ipleoklaw.com
Cellphones - 1709 830 1 100
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[geria & Ngugi Advocates
Avenue 5 Building, 40 Toor,
Rose Avenue,

OfT, Lenana Rd,

Nairobi

Fmail: info@artorneysafyica.com

Cellphone: - 110 003344

AT

6. Khayega Chival & Company,
Advocates,
Maendeleo House, 3% Floot,
Monrovia Street
P.O. Box 16254,
Nairobi

7. M/s Gatheru Gathemia & Co.
Advocates
Wood Avenue Coutts, Suite Number 6,
Wood Avenue, Off Argwings KKodhek Road,
Opposite K-Rep Center,
P. O. Box 8058-00300
Nairobi
Emaik: g{r.comi;gdtl)f_advoc@ggj@grnmil.com
Gatheru Gathemia - cellphone contact: 0722707617

“«NB If any party served does not appear at the time and place above mentioned,

such orders will be made and proceedings taken as the court may think just and

expedient.”
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REPUBLIC OF KENYA

INTHE HIGH COURT OF KENYA AT NAIROBI

MILIMAN) LAW COURTS

ICI;I\ ’;’}ilg g}l;iDIE:IAL REVIEW DIVISION
BER HCIRMISC/E061/2020

N THE MA{;};’)réag gg é}s APPLICATION BY MILESTONE GAMES LIMITED
S OF CERTIORARI AND PROHIBITION
AND
IN TI—jE MAT TEI?r?II? ARTICLES 3, 10, 20, 21, 22, 23, 27, 40, 47, 50 AND 58 OoF
E CONSTITUTION OF KENYA 2010

AND
IN THE MATTER OF SECTIONS 8 AND 9 OF THE LAW REFORM ACT,
CHAPTER 26 LAWS OF KENYA
AND

IN THE MATTER OF ORDER 53 OF THE CIVIL PROCEDURE RULES

BETWEEN

REPUBLIC .vvevtsvsenmsesiiimns s tstess s en b mimmssinssssses s s APPLICANT
VERSUS

BETTING CONTROL AND LICENSING BOARD ...0vvinmvenenses RESPONDENT

(EX PARTE MILESTONE GAMES LIMITED)

AND

SAFARICOM PLC or.vreresrserssmsssssimsmmmsrmsssesosves 190 INTERESTED PARTY
SHARTI AIRTEL NETWORK (KENYA) LIMITED .2 INTERESTED PARTY
COMMUNICATIONS AUTHORITY OF KENYA ... 3RD INTERESTED PARTY
PEVANS EAST AFRICA LIMITED .cocivrimiuserimmsesses 4™ INTERESTED PARTY

SUPPORTING AFFIDAVIT

1, JOY MASINDE of P. O. Box 43977-00100 Naisobi, being an adult of sound mind and a
resident of Mombasa City, do solemnly make oath and state as follows:

. THAT I am the Applicant in the Application fled herewith, and [ am therefore
competent to swear this affidavit,

2, THAT 1 am a current member of the Boatd of the Betting Control and Licensing

Board, the Respondent in this mattet.

3. THAT 1 am aware that the ex parte Applicant herein, Milestone Games Limited filed

: ing to cite
an Application in Court in this mattef, dated the 16% O{D?cem‘?cr %Ozoc?cil:ing Cyrus
the Directors of the Board of the Betting Control and Licensing BOTES ik

A




alanm, rerer K plbuagr S, Peter K . -
g B35, Peter Kanaiya, Paul Nijaga, Sabrina [ anting, Daniel Focch,

and 1 for contempt an the allepad i i ¢ (
i ' aliegation of disobedi e of the order o1 t JUEL )
e « e nce 2 {0 i ! 1Y i

Attached hereto and od colleeti .
( marked collectively as Exhibit Number “J17 is a bundle

containing the Certificate of Urgency, Notice i i
Affidavit dated 16'h December 2020% y, Notice of Motion and Supporing

_'E_‘I‘_“l% 11;-0“ ﬁ.ﬁ;;) ;h:xt 1 swore a Replying Affidavit to the said Application on the
‘ ‘} 0. \c l}‘;‘m)’ 2021 and 1 am awate that the same was filed in Court and that the
other Applicants swore Replying Affidavits having substantially sitnilar content.

(Attac‘hed hereto and marked as Exhibit Number “J2” is a Copy of my
Replying Affidavit sworn on the 4th of February 2021)

THATT I was unaware that a ruling had been delivered on the ex parte Applicant’s
Application aforesaid, but T have learnt lately that the ruling (hercinafter called “the
impugned ruling”) was delivered at Naitobi on the 215t of Februaty 2022 by the
Honourable Justice A. Ndung'u, on behalf of the Honourable Lady Justice P.

Nyamweya who had dated and signed the impugned ruling on the 17t of February
2022.

THAT I learnt that the ruling had been delivered when it was mentioned in a sitting
of the Betting Control and Licensing Board, sometimes in June 2022 that a ruling
had been delivered by the Court and the members of the Board of the Betting
Control and Licensing Board, being Cyrus Maina, Peter K. Mbugi EBS, Peter
Kanaiya, Paul Njaga, Sabrina KKanini, Daniel Koech, and 1 had been held to be in
contempt of court and that we had been given an oppottunity to purge the
contempt before sentencing, |

(Attached hereto and marked as Exhibit Number €]3” is a copy of the
impugned Ruling.)

THAT 1 therefore made efforts in conjunction with my advocates on record to get
a copy of the impugned ruling with the help of our advocates on record who took
fme to carcfully study the same.

THAT 1 have carcfully perused the impugned ruling, the following matters stand
out for me: -

2) The impugned ruling was made pursuant to, inter alia, an application by the ex
parte Applicant Milestone Games Limited, dated the 204 of December 2020
“which was grounded on an alleged disobedience by the directors of the
Respondent (being being Cyrus Maina, Peter K. Mbugi EBS, Peter Kanaiya, Paul
Nijaga, Sabrina K anini, Danicl Koech, and T) of the order of the Court given on
the l3"d of December 2020, as evinced by prayer 3 of the Notice of Motion
attached as Exchibit Number ‘91" hereto. This is also acknowledged at paragraph
4b) of the impugned ruling, which is at page 3 thercof;
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10.

11,

HPugn

b) The other subject matter of the mpugned ol

3etting Control : Lo ) ing was an Applicadon by the
! b nd Licensing Board dated the 170 of December 2020, which

sought a stay, vatiation and/or sety .

thc%“’ of chm“l;‘é?;’()‘;‘{‘)d/ (;l‘ seting aside of the Orders of the Court given on

. )~u mred_rulin p 11'“ 20, which fact also acknowledged at paragraph 15 of the
pug £, talling on pages 9 and 10 of the impugned Ruling.

The Honourab Jpe .
members of rhlac %lldgg Foun‘d at parageaph 63 of the impugned ruling that the
‘ ¢ Board Betting Control and Licensing Boardwere in contempt

an Hle ibherate r g 5 4 g . M - .
of, : “ ‘d ?q]d dcm)‘"“‘_‘d) intended to citcumvent and render ineffectual, the
orders of the Court given on the 160 d?ly of November 2020.

d) The 1*1(3“01“'“1313 Judge also found at paragraph 63 of the impugned ruling that
the actions of the Respondents after the 4™ of December 2020 were an

intentional disregard of the orders of the Court given on the 3% Day of
December 2020.

'The Honourable Judge further determined at paragraph 63 of the impugned

ruling that the ex parte Applicant’s Application dated the 16% of December 2020
was largely merited.

f) At paragraph 64 of the impugned tuling, the Honourable Judge agreed that the

question of service of the order given on the 3 of December upon the

Respondent remained unsettled and therefore granted the Respondent and the
alleged contemnors time to purge the alleged contempt.

THAT | wish to reiterate that neither nor my co-Directors of the Betting Control
and Licensing Board were ever personally served with the of the Court Order given
on the 16 day of November 2020 and we were unaware of it when we participated

in the sitting and proceedings of the Board of the Betting Control and Licensing
Board on the 3 of December 2020.

THAT 1 was therefore discharging our duties as metnbets of the Board of the

Betting Control and Licensing Board on the 34 of December 2020 in utmost good
faith.

THAT | am informed by my advocates on record, which information 1 verily
believe to be true that in light of the mattets deposed to in paragraph 10 above, I
cannot be held to be personally liable for the acts done in good faith for the Board
of the Betting Control and Licensing Board by virtue of Section 3(12) of the Betting
Lotteries and Gaming Act, (Cap 131). This aspect of immunit).r agair}st person'al
responsibility was restated and emphasized by the High Cou'rt in its judgment in
Nairobi HCHRPET No, 252 of 2019 = Pevans East Africa Limited vs The
ng&@;ﬂm decision of the High Court was
upheld by the Court of Appeal in Civil Appeal No. 471O0f2019.
(Attached hereto and matked, respectively, as Exhibit Number “J4” and
Exhibit Number €J5” are copies of the Judgments in NAIROBI HCHRPET
NO. 252 OF 2019 and CIVIL APPEAL NO. 471 OF 2019)

—e

> Xd
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12.

13.

14.

15

16,

17,

4|_Page

THAT 1 have noted that the findin
the members of the Board of the
contempt of the order of the Court

y at . . .

11; t{,mm&%‘ﬂph 63 of the impugned ruling that
¢ “ontr Lo :
; tng Control and Licensing Board were in

Y B
1 fundamental error on the face of Biven on the 16% of November 2020, represents
( he Dravers | ace of the record as it demonstrates a material depature
from the prayers in the ex parre Applicant’s Applicati ‘ - P
2020, and therefore dealt wit ant’s Application dared 16" of December
li’c-;tion e 1h ¢ (1 .‘ wllj matters outside the remit and purview of the said
apprcs ‘ ¢ subject Application specifically sought to commit the alleged

;‘{;*;I)C“”‘mm‘s for the alleged disobedience of the orders made on the 37 of December

THAT 1 am informed by my advocates on record which information I verily believe
to be true, that by deviating from the substeatum of the Application by the ex pare
Applicant dated the 16" of December 2020 which was strictly based on
;;iisubcdi-cncc of the orders given on the 3+ of December 2020, the Honourable
Judge effectively altered the gravamen of the matter before her from disobedience

of the ordcrs. given on the 34 of December 2020 1o the subject of interference with
the due administration of justice.

THAT T am informed by my advocates on record which information I verly believe
to be true, that where the subject of an application for committal for contempt of
court is the interference with the due administration of justice on the part of an
alleged contemnor, the ex parfe Applicant is required to seek leave of the Court
before filing the substantive Application for committal for contempt of court as
required by the law for the time being in force in England and Wales, being Order
52 Rule 2 of the Civil Procedute Rules, 1998, as applied by Scction 5 of the
Judicature Act (Cap.8).

THAT 1 am informed by my advocates on record which information 1 verily believe
to be true, that in effect, the court would only be seized of jurisdiction to entertain
the application for committal for contempt if the ex parie Applicant had approached
the Court after obtaining leave to make the Application. In this case the Honourable
Judge therefore proceeded without jurisdiction in the matter.

THAT I have also observed that the Honourable Judge also found at paragraph 63
of the impugned ruling that the actions of the Respondent after the 4™ of December
2020 were an intentional distegard of the orders of the Coutrt given on the 3¢ Day
of December 2020. Tt will bear tepetition for me to state that the gravamen of the
Application by the ex parte Applicant dated the 16% of December 2020 was the
alleged disobedience of the order dated given on the 3¢ of December 2020, If, as
stated in paragraph 063 of the impugned ruling, the alleged contempt'occgrred after
the 4t of December 2020, then letter from the Betting Control and Licensing Board
dated the 4 of December 2020, which cancelled the ex parte Applicant’s License
Number 0000205, falls outside the actions found as contemptuous.

THAT given that the ‘m;pugmcd ruling determined at paragraph 63 that the ex parte

Applicant’s Application dated the 16% of December 2020 was Jargely merited,
finding that the aiicgcd contemnors were in contempt of court was unnecessary.
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18.

19.

20.

21,

22,

S|Page

- oc there was an indication that the Application by the ex parfe Applicant
This 18 e g o e G T et R DR X RS
th {iciencies and was short of the required standard of proof, being preatet

Sl eome de - . o _
had son AMICe nfpmhnbshty as rcquwcd in civil cases.

jhan the Proof on bal

JHAT [ also note (hat, at paragraph f”vl ol 1_hc ii‘}ipngncd ruling t'h.c Honourable
V,l,a;w;mml that the question of the time of f‘:m'\’lcc of the order given on the 3
‘ol‘l;cccmhcr 2020 upon the Respondent 1‘(?.1'11:\1}](3(1 unseitled and thc#(ﬂtforc pranted
the Respondent and the alleped contemnors time (o purge the iﬂlgg{:d con.tcm.pt,
This i further cvidence that the ex paie Applicant had failed to prove the E\ll(:‘gm;().n
of contempl of conrt to wthc threshold :1}1(1/()'!‘ gtandard of proof thmrcc.]'m
npplicminns {or committal for contempt (being, \‘nghcr than E halance (.)Fpro?.mbﬂlity)
were unmet and consequently there was ho hasis for the l‘I(}z'u")um.blc jlfdgc to find
(he Applicants and other l"ﬂCi'{l\gCl‘S of the Board of the Detung Control and
Licensing Board in contempt of Court.

THAT ] have also pcruscd the formal orders extracted from two orders given on
ﬁ;u 16 Day of November 2020 and on the 31 of December 2020 and I note that
aeither of them had a Penal Notice or Notice of Penal Consequences endorsed
thereon,

(Attached hereto and marked, respectively, as Exhibit Number “J6” and
Exhibit Number “J7” are copies of the orders given on the 16 Day of

November 2020 and on the 3rd of Decembet 2020)

THAT 1 am aware that there is evidence on record that counsel for ex parfe
Applicant purported to issue and Serve a Penal Notice dated the 7% of December
2020 on Cyrus Maina, Peter I Mbugi EBS, Peter Kanaiya, Paul Njaga, Sabrina
Ianini, Daniel KKoech, and L.

(Attached hereto and matked as Exhibit Number “J8” is a bundle comprised
of the Affidavit of Service Swotn by Felix Omondi Owino on 9% December
2020, the purported Penal Notice drawn by Otieno Ogola & Co., Advocates
on the 7 of December 2020.)

THAT I am informed by my advocates on record which information 1 verily believe
to be true, that it is a requirement of the law relating to the practice and procedure
for committal for contempt that notices of penal consequences must be endorsed
on the faces court order for that order for such a Court Order to form the basis of
an application for committal for contempt of court in the event of disobedience
and a Penal Notice should therefore be issued by the Court and not by counsel or
any other party as was donc in this case.

THAT in addition to the matters sct forth above, T note that the impugped ruling

states at Paragraph 40 (being pages 24 and 25 thereof) that the ex parte Applicant’s
Application dated the 2 of December 2020 was dated and filed on the 2 of
November 2020, This is incorrect because the court record shows that: -

Q) The Application that gave tisc to the Orders given on the 3+ of December 2020
is dated the 20 of December 2020;

- )
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23,

24,

25.

gsued an Official Receipt Serial Number FSCA-0030163 upon
ament of the Jemanded Court filing fees.
pay and marked as Exhibit Number “J9” is a capy of the

ached hereto
(;\ft[;zfql Receipt Serial Number FSCA-0030163)

b} The Jlfdicinr)r i

"The official Receipt was for the sum of Kshs, 1,160/=, received from Otieno
Ogola & Co. Advoeates as Court fees for the Application; and

d) ‘The Receipt was issued on 3% Decemnber 2020 at the time 09:43:52, which was
derefore the effective time when the Application dated 2™ of December 2020
was filed and received by the Registry of the Court,

THAT 1 have also noted that the Coutt Order issued on the 49 of December 2020
adicates that the ex pare Applicant’s Application dated the 2nd of December 2020
was (iled on the same day, which is incorrect in light of the matters deposed to in
Paragraph 22 b) ¢) and d) above.

THAT 1 have been alerted that Counscl for the ex parre Applicant and Senior State
Counsel representing the Betting Control and Licensing Board have concluded,
signed and filed 2 Consent dated the 26% of May, 2022, in this matter and the same
is intended to entrench the decision in the impugned ruling,

(Attached hereto and marked as Exhibit Number “J10” is a copy of the
Consent Dated 26t day of May 2022.)

THAT having read the wording of the Consent, I note the following which are of
great concern (o me: -

) The introduction of the Consent Order reaffirms that the Directors of the
Betting Control and Licensing Board were found to be in contempt of Court via
the ruling of the Court in the Ruling Dated the 17t of February 2022 and the
Consent Ordet is intended to putge the contempt of Court. This ironical given
that the Ditectors of the Betting Control and Licensing Board were found to be
in contempt of Coutt in their personal capacities, cven though they sat as a
Board. It will bear repetition that neither I nor the other Directors of the Betting

~ Control and Licensing Board have approved the terms of the Consent.

b) ‘That the terms of settlement as set out in the Consent include the following: -

1) That the ex parte Applicant shall supply the Respondent with the Retutns
for the Financial Return for the financial years 2020/2021 and
2021/2022. 'This presupposes that the e parte Applicant, ‘Mﬂest'm;“’
Games Limited had been carrying on business duging the said periods
legally and with a valid license. The truth, howevet, is that t-hc hcclrlﬂc*g
issued to the ex parte Applicant on the 6t of Oct(.chr- 2020 was c:lm{.? e
on the 4 December 2020, and that the cancellation is at the heatt ©

. Y . ; the Inw
present case. In addition, the said license expired by operagon of
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9

26,

i)

1v)

vi)

o the 30th of June %(]21., yet the ex parte Applicant elected not 1o apply
fof a license for the Emm?cmi year 2021/2022 and continued 1o trade ané
oporte fraudulently '\fnthoul: an c')ff—thc—cmnrsc bookmakers license
contrary o the provisions of Section 9 of the Betting Lotteties and
Gaming Act (Cap. 131);

‘Ihat the Applicant shall provide the Respondent with cevidence of
payment of Taxes to date, which is nonsensical because it is the Betting
Control and Licensing Board that sets down the pre-requisites for the
grant ol a lcense. Tt will be recalled that the beneficial owners of the
Applicant were found 1o have attempted to circumvent payment of taxes
and were thus attempting to use the ex parfe Applicant as the vehicle to
sanitize their erstwhile unresolved tax issues;

The ex parie Applicant would be permitted to complete Applications for
a license for the year 2021/2022 as well as for the year when the license
was “llegally cancelled”. Here the parties to the consent admit that the
license for the ex parfe Applicant was cancelled and instead of having it
reinstated, the ex parte Applicant is being allowed to make a fresh
Application, which is confusing in itself. There is no rationale for
indicating that the license was “ilegally cancelied” yet the Betting Control
and Licensing Board was executing its core mandate under the Betting
Lotteties and Gaming Act (Cap. 131). The ex parre Applicant would be
permitted to pay fees for the license but without its directors and
sharcholders actually submitting themselves to  the process of
investigation and due diligence by the Betting Control and Licensing

Board as required by Section 5 of the Betting lLotteries and Gaming Act
(Cap. 131}.

The Betting Control and Licensing Board granting Milestone Games

Limited a backdated off-the-coutse bookmakers license for the financial
yeat 2021/2022;

The Betting Control and Licensing Board granting Milestone Games

Limited a off-the-course bookmakers licence for the financial year
2022/2023 immediately; and

Milestone Games Limited paying a one-off investigation fee of Kshs.
200,000/ to the Betting Control and Licensing Board

The Consent Order is signed by Counsel for the ex parre Applicant and Senior
State Counsel.

A Ao a v . .1 H 2 g y
THAT it is therefore obvious that the said consent order is intended to subvert

Justice by circumventing the mandatoty provisions of the Bcttfng Lotteries a;ltf
Gaming Act (Cap. 131) as well as the sound exposition m.tl.lc judgments l;yzt 11;
High Court and the Court of Appeal in Constitutional Petition No, 252 of 2019
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27,

28.

29,

30.

3

3.

33,

and Q’iﬁL_/_\Jll)tﬂl No. 471_of 2019; respectively, which reaffirmed the mandatory
Jrovisions of the said Act and that the mandate of the Betting Control and

Licensing Board was immunc from outside interference.

THAT 1 am informed by our advocates on record, which information I verily
believe to be rue that the purpotted Consent as crafted ignores the fact that the
Jesent case 1 a Judicial Review matter which should restrict itself to the procedure
undcq)inning the decision of the Betting Control and Licensing Board and avoid
oing Lito the merits and substance of the matter. ‘The pugported consent is
therefore asking the court to act wltra vires.

THAT 1 am aware that there were concerted efforts o compromisc the ex parle
;\pp]icnnt’s Application dated 161 December 2020 even before the impugned ruling
was delivered, but this was at an official fevel, which did not involve the individual
members of the Board who were the subject of the said Application.

(Attached hereto and marked, respectively, as Exhibit Number “J117,
Exhibit Number “J12” and Exhibit Number “J13” arc copies of the Letter
Dated 18 June 2021 from Michael Maurice Ogosso and the Letter dated 6th
Septemnber 2021 from P. K. Mbugi, OGW.)

THAT in spite of the matters stated in paragraph 28 above, I am unaware of the
crcumstances leading to the proposcd compromise a5 We have never been
contacted regarding the content of the said Consent and neither have [ ever signified
my approval of the highly contentious terms thereof in any way. Further, 2t no ime
has the Betting Control and Licensing Board sat to discuss and adopt the terms of

the said Consent.

THAT 1 am aggrieved by the findings and orders contained in the impugned ruling
because it imputes ill-motives and mala fides on my part yct we acted diligently,
legally and in good faith in the coutse of my dutics as a member of the Betting
Control and Licensing Board on the 3 of December 2020.

THAT [ have also never been formally notified of the outcome of the impugned
ruling and I only becamce awate of it when 1was informed that the Consent referred
to hetein was on the verge of being recorded in court and T have brought the
application filed herewith as soon as 1 became aware of the impugned ruling.

THAT in light of the foregoing depositions it is clear that there are various grave
errors appatent on the face of the record in the impugned ruling and that there are
suficient reasons as detailed above to warrant the review the setting aside of the
rulu}g of the Honouable Lady Justice Nyamweya signed at Mombasa on the 17
of February 2022 (then dated and Jdelivered at Nairobi on the 21 of February 2022)
and we pray that the Application filed herewith be allowed.

T | | o
EIEHTAI I have been advised by Counsel on secord for us herein and verily believe
pu: o be true that the finding of contempt and the ensuing actions of the purporfed

ging thereof are matters touching on me and my fellow Directors at the Betting
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34,

35,

36.

SWORN by JOY MASINDE

Control and Liccnf;ing Board IN PERSON. | therefore wish to have this
Honourable Court lift, exonerate an.d/ or discl.mrgc' me wholly in person from the
isregular, iﬁcgﬁl and unn?crltcd findings of being in contempt of any order of the
Honourable Court on this matter.

THAT we therefore pray that this Honourable Court be pleased to lift and
discharge unconditionally forthwith the order in the impugned Ruling dated and
signed on the 171 of February 2022 holding me and other members of the Board
of the Betting Control and Licensing Board in contempt of Court

THAT | swear this affidavit in buttress of the Notice of Motion filed herewith.
THAL

THAT I make this oath conscientiously believing the same to be true and according
Ny L1
to the Oaths and Statutory Declaration Act.

at Nairobi on this ..ol - day of August 2022,

DRAWN & FILED BY: -

M/s.

Macharia, Burugu & Co.

Advocates
Reliance Centre, 2 Floor, Room 202C

Woodvale Avenue, Westlands
Nairobj

Email: mkmkamotho@gmail.com
Cellphone: 0725870056

TO BE SERVED UPON: -

3

9

Otieno Ogola & Co.,
Advocates
B11, 11 Rloor, CMS Aftica Housc,
Chania Avenue, Off Marcus Garvey Road,
P. 0. Box 22671-00100
Nairobi
Cellphone: - 0718950956
Email :- info@otienoogolaadvocates.co.ke

A




3

he Hon., The Attorney General,

Srate Law Office

Harambee Avenue,

p. O. Box 40112-00100

Noifobi -
Email:- mmaurice, ogossofgmail.com
Cellphone: - (720043726

- Aquino Advocates

Somak House, 6™ I'loor,

Mombasa Road,

. O. Box 29407-00100

Nairobi

Email:- info@aquinoadvocates.com
Cellphone: - 0735298599

TripleOKLaw

Advocates

5t Floot, Wing C, ACK Garden Housc
1st Ngong' Avenue, off Bishops Road
P. O. Box 43170-00100,

Nairobi

Email: tripleoklaw@tripleoklaw.com
Cellphone: - 0709 830 100

. Igeria & Ngugi

Advocates

Avenue 5 Building, 4th Floor,

Rose Avenue,

Off, Lenana Rd,

Nairobi

Email: info@attorneysaftica.com
Celiphone: - 0110 003344

Khayega Chivai & Company,
Advocates,

Macndeleo House, 3rd Floor Floor,
Monrovia Street

P. O, Box 16254,

Nairobi

10Iphnl.
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7. )

/s Gatheru Gathemia & Co

Advocates
Wood Avenuc
Wood Avepue,
op sosite K-Rep Center,
p. O Box 80)58-00300
Email: gg.compa l-lyud\’i)(j'\(cq o
Gatheru Gathemia - ccl!ph(;t;f iciz)llllzftttll)i;;z?{
ALt 17617

((,;);}t'l{i, Suite Number 6
AT 3 ~ 1 .
rmvings I<odhek Road
i
¥
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